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Mr. Arthur H. Easter - Overtime compensation

DIG EST:

Where an emloyee of the Veterans Administration
Hospital is assigned to standby duty cas Adistrativo
Officer of the DZy, and such duty basicrlly entails
be~in available to enswer official tele-hone calls in
his crm residence, the emraloyee is not enti4-led to
overtie cco-ensatioa for pe-iol;t3 of standby duty
since such duty does not constitUte hours of works as
required by }1p.

¶tis is a recuest for reconsideration of the action talen in Settle-
Ment Certificate of Decem~or 13, 1973, issued by our Tranzsnrtation and
Claira Div'ision diallcUnr-w the claim of -hr. Arthur It. Est.r for ovr-
t:Lnp> cor"ennation 6lleged to be d-e frou January 1.69 throu-,a October
19;') for perIods in ;i-xcri he was on standby drty aa Acdinistwrative Qffieer
of' tlhe Dayjr (AQiD) inceiient to er3.oyment with the Veteran" Aninistration
(VA) ifooDital at LOS An-eles, California.

The record reveals that Mr. Easter vas periodically scheduled on the
ADD roster of the VA hosoital at Los Angeles. While assigned to AOD duty,
claini>nt waS remlired to be available at his rezldence to answer only
eixrgency calls irora 4:4.; p.m. to u a.m. on weedlays and from 8 a.m. to
8 a.m. on Saturday, Sunday and holidays. 0rveetime corpensation i3 claimed
for the periods when assigned to AOD duty. Paaiun pay for overti
standby duty is ezthorized under 5 U.S.C. 5545 and by Civil Service Ileguls-
tions (5 CFR 55O.141) il lementin the statute if certain conditions are
vatisfied. 5 U.S.C. 5545(c) provides in pertinent part as follows:

"() The head of an agencyp with the nwroval of the
Civil sernice Ccnmission, my proviie txa -

"(1) an ezploye in a position recuiritg him
regularly to remain at, or within the confines of,
his station during longer thn oraiinarx perioua of
duty, a suzsatantial part oi' whica2 consists of
remaining in a standby starua ratner than perform-
ing work, 8hall receive premium pay for this duty
On an anu. s in** *'{ (Easis added.)
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Claimnnt's residence was never designated as his official station although
it -as on hocPital grounds. Hence, it cannot be said that he was can±ined
to his station as reauired by law. toreover, the VA 1IoaDital had never
approved the premiu pay. Mr. Easter, therefore, is not eligible for com-
pensation under this provision of law.

An employee may also oualify for overtime pay for hours of work in
excess of 40 hours in an administrative week under 5 U.S.C. 5542(a). The
Civil Service Remulation in Implementation of this statute, Bettwi forth
certain eligibilitv recuirements for overtime ay,, may be found in 5 CMR
550.111 which provides in pertinent part as follows

"0550.111 A z - ____

-"(a) Deent as provided by paragraph (d) of this
section, overtime work Means each hour of work in exess
of 3 hours in a day or in excess of 40 hours in en
administrative workweek that l8:

"(1) Officially ordered or approved; and

"(2) Performed by on employee."

The afdinistrtive office stated in a memrandum to Mr. Easter dated
M-V 26, 1971, that a revie, of his tire cards while emnloyed at the VA
Hospital in Los Anjeles failed to sho-v that duties were performed by him
after norml workinT hours. In the case of Moss v. United Staites,
173 Ct. Cl. 11369 (l95), where a Government imnloyee suetd to recover
overtime eomenaation clamed to be due him for telephone standby duty
time which he was ordered to perform in his home fr time to time after
regular daytime working hours and on weekends, it was held that although
the standby duty v" ordered and approved by the ezploy'ing agency', the
duty did not constitute 'ho of work" under section 201 of the Federal
E1mpoyees f-y Act of 1945, as amended (66 stat. 1109, 5 U.S.C. 911 (1953)
(no0- 5 U.S.C. 5542a), since except for the recuirement that plaintiff
remain within hearing distance of the telephone, he vas otherwise free
to enjoy his norml pursuits.

Our Office has considered merous cases, silar to the present
cae, wherein the employee was ordered to perrorm standby duty but was
not restricted to the confines of his residence. Mr. Easter acknowledges
A-hat he, could leave the reservation it be found a replacement from among

C) .2-



B-180927

those listed in the officer of the day register. Under such circumstances
we have held that the employee is not entitled to overtime compensation
because "on call" duty at his residence%, without more, does not constitute
"hours of work" within the meaning of the statute. See B-167742, Septem-
ber 9, 1969; B-144675, January 1, 19611; B-1733)9, September 27, 1971; and
cases cited therein. Our views are in consonance with those of the Court
of Claims an expressed in S..h;nn end Hr-kins v. United States, 167 Ct. Cl.
852 (1964), vdhich held that st.w'bvr status cannot be said to be nredomi-
nantly for the e= loyer's benefit, and therefore is not compensable under
the criterion set forth in Armour endi Connan1, v. V;ntock3, 323 U.S. 126,
133 (19144). This view was reaf -irmed in bk'ss v. United Statesg 173 Ct.
Cl. 1169, 1172 (1965), ohich stated:

X *** Except for the requirement that he remain within
hearing distance of the telephone, the claimant was free
to eat, sleep, read, entertain friends, and otherwise
enjoy his normal pursuits while acting as a duty officer
aot homse.** ( Gt.l3 

While we have on occasion approved payment for actual working time,,
we have consistently refused to authorize condensation for standby time
alone. tMr. Easter states that during his standby periods he received
several calls requiring that he leave his residence to perform duties.
In the event he did not receive pay for the work performed, he may submit
a claim for overtime compensation to our Transportation and Claims Divi-
sion giving the dates and hours worked and other pertinent information.
It is noted that the administrative office, by memorandum of May 26, 1971,
requested the seane information so that it could be sent to the General
Accounting Office for a decision regarding payment. The employee did
furnish a duty roster showing the days he was assiacned to standby duty
but did not furnish any information showing the dates and hours worked
when he vas required to leave his residence to perform duties.

Upon reconsideration the settlement of December 13, 1973, by the
Transportation and Claim Division disallowing Mr. Easteres claim is
sustained.
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